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Abstract

Free-ranging domestic cats (Felis catus) impact biodiversity through predation, disturbance,
competition, disease and hybridisation. Scientific knowledge regarding these impacts has
recently increased. This article interprets the European Union (EU) Birds and Habitats
Directives (Nature Directives) in light of this knowledge. The outcome indicates that various
obligations in the Directives, particularly concerning Natura 2000 sites and the generic
protection of birds and other species, have significant implications for the management of
free-ranging domestic cats. Regarding (unowned) stray and feral cats, these must be
removed or controlled when they pose a threat to protected species and/or sites. Regarding
(owned) pet and farm cats, the Nature Directives require EU Member States to ensure that
letting cats roam free outdoors is forbidden and effectively prevented. Current practice
across the EU does not yet conform to these requirements. Whereas the article identifies
and assesses various factors that may explain this compliance gap, legally valid justifications

appear absent.
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1. INTRODUCTION

‘The widespread dissemination of cats in the woods and in the open or
farming country, and the destruction of birds by them, is a much more
important matter than most people suspect, and is not to be lightly put aside’,
observed Edward Howe Forbush more than a century ago.* Only in the last
fifteen years, however, have the sheer magnitude and variety of the impacts
exercised by domestic cats (Felis catus) on birds and other wildlife been
brought into sharp focus, through a series of scientific studies which show that
cats are amongst the ‘most ubiquitous and environmentally damaging invasive
predators on Earth’.? Consequently, domestic cat management is increasingly
coming to the fore as an ‘international challenge in conservation science,
policy, and practice’.?

In this light, it is timely to ask to what extent current nature conservation
legislation actually requires the impacts of free-ranging domestic cats to be
prevented or remedied, and to see how much has changed since the days of
Forbush, who commented:

We now legislate to protect birds, but place no limit on the increase and
activities of their most destructive ... enemy. A man is liable to a fine if he Kkills
a bird, but he may with impunity keep any number of cats to Kkill birds ... *

In the present article, we address this question with regard to the principal
pieces of European Union (EU) nature conservation legislation, ie Directive
2009/147 /EC on the conservation of wild birds (Birds Directive)” and
Directive 92 /43 /EEC on the conservation of natural habitats and of wild fauna
and flora (Habitats Directive)*—known together as the ‘Nature Directives’.

The article begins by reviewing the impacts of domestic cats on European
wildlife, based on existing scientific literature. This is followed by an
interpretive analysis of the EU Nature Directives in light of those facts, to
determine what the Directives require from EU Member States with regard to

domestic cats. Finally, the article briefly identifies and assesses factors that
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might influence and impair the application of the obligations imposed by the

Nature Directives.

The article focuses on all domestic cats which spend part or all of their life
outdoors beyond the full control of humans, using the term ‘free-ranging’ as
encompassing all such cats, whether owned by people or not. This includes
urban pets allowed to roam outdoors, farm cats, stray cats and ‘feral cats’—ie
domestic cats that have come to live completely independently of humans.
Whereas the scope of the analysis below is confined to nature conservation
law, it should be noted that many other areas of law are of relevance to the
management of free-ranging domestic cats, including public health law, tort

law and animal welfare law.

Likewise, before proceeding attention should be drawn to the existence of
various other international and EU legal instruments for nature conservation
that are pertinent to free-ranging cat management in Europe.” An EU
instrument of potential future relevance is Regulation 1143/2014 on the
prevention and management of the introduction and spread of invasive alien
species (IAS Regulation).t Relevant treaties include the 1979 Convention on
the Conservation of European Wildlife and Natural Habitats (Bern
Convention);? 1992 Convention on Biological Diversity (CBD);* 1995 Protocol
concerning Specially Protected Areas and Biological Diversity in the
Mediterranean;* 1995 Agreement on the Conservation of African-Eurasian
Migratory Waterbirds (AEWA);*2 and 2001 Agreement on the Conservation of
Albatrosses and Petrels (ACAP).22 EU Member States which are parties to these
treaties must apply them alongside their EU law obligations, and the treaties
may also inform the interpretation and application of EU law itself. Beyond
nature conservation law, EU and national policies addressing adverse impacts
of cats must obviously also comply with pertinent primary EU law and

international treaties to which the EU is a party.
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2, FELIS CATUS: A TOP-RANKING INVASIVE ALIEN
SPECIES

Descending from wildcats (Felis silvestris), cats were probably domesticated
around 10,000 years ago in the Fertile Crescent, and have since travelled with
people to most corners of the world.** Cats are independent and opportunistic,
adaptive in terms of food, habitat and climate, prolific breeders, quite popular
as mousers and even more popular as pets. Forbush’s description of their
inimitable appeal is hardly dated:

The cat, of all animals, is in some respects the most intimate companion of
man. [t is more closely identified with indoor life and the cheerful domestic
hearth than is any other animal. ... Its independent character and its graceful,
quiet movements, ... [i]ts elegance of form, beauty of coloring, daintiness of
habit, and, above all, the delightful, playful activity of its young make it a
welcome fireside companion throughout the civilized world, and the playmate
of innocent children in countless happy homes.*

Thanks to the aforementioned traits, domestic cats currently live in and
around many houses and farms, and in numerous places also in free-ranging
populations (originating from stowaways, escapees and intentionally released
cats), and many of these have become ‘feral’ in the sense of being fully

independent of humans.

In none of these places are domestic cats a ‘native’ species. As a domesticated
species, they ‘have no native range’*® and are alien species wherever they
occur. ‘Alien species’, according to the CBD Conference of the Parties (COP),
are species introduced through ‘human agency, indirect or direct’ into areas
which do not constitute their ‘natural range’.}* When they threaten native
biodiversity they are also considered ‘invasive’.® The IAS Regulation contains
similar definitions.*® The widespread and significant adverse impacts of
domestic cats on native wildlife around the globe make them a quintessential
and, indeed, one of the ‘world’s worst invasive alien species’.?® Although this


javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;

insight itself is not new,* the extent of its scientific documentation is, as will

become clear below.

One of the factors involved is that pet cats tend to obtain food, shelter and
healthcare from their owners, and many stray cats also obtain some food
and/or other care (eg vaccinations) from people. Owing to such ‘subsidies’—
which lessen or remove the constraints of limited food availability, disease and
intraspecific competition as compared to a wild situation—domestic cats tend
to occur in densities which are many times higher than those of similar-sized
wild carnivores such as wildcats.?

Domestic cats impact wildlife through predation, competition, disturbance,
hybridisation and transmission of diseases, and combinations thereof. These
impacts are increasingly well documented, and do not just affect individual
animals, but also populations and species, up until the definitive impact that is
extinction. Worldwide, domestic cats have been implicated in the extinction of
at least 2 reptile species, 21 mammal species and 40 bird species—ie 26% of
all known contemporary extinctions in these species groups. Currently,
domestic cats are posing a threat to a minimum of 367 species which are at
risk of extinction.? In a global ranking of alien species threatening the greatest

numbers of vertebrates, domestic cats occupy the 3rd position.

The biodiversity impacts of domestic cats have been felt especially strongly on
islands, especially where the native (and often endemic) fauna is ill-adapted to
mammalian predators.? Yet, such impacts are by no means limited to islands.
Due to domestic cats’ large numbers, subsidised high densities and other
aforementioned traits, they can severely impact biodiversity on ‘mainlands’
too, ie continents and large islands such as the British Isles.?” An expert report
written for the European Commission shows that also on a European scale,
domestic cats rank in the top-three of most harmful alien species.”®

The nature and dimensions of the various impacts that free-ranging domestic
cats exercise on wildlife, and available remedies, are now reviewed in some
detail, as a solid grasp of the facts is crucial in order to distill what it is that the

Nature Directives require in this regard.
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2.1 Predation

Predation is the most direct way in which domestic cats influence wildlife. As
opportunistic hunters, cats prey on a wide range of generally small animals,
including birds, mammals, reptiles, amphibians, fish and invertebrates. All
feral cats hunt; as do the great majority of other unowned cats;* and around
50-80% of owned cats which are allowed to roam.*® Typically, the latter only
bring a fraction of hunted prey to the house or farm where they

live.*! Predation rates and species affected by owned cats will depend inter
alia on location, time of year, condition and age of cats (with young cats
generally hunting more), the quality of care by owners, the use of anti-
predation devices like bells and bibs and the time(s) of day they are allowed
outside.*

Domestic cats’ predation impact has been quantified for several species
groups in various countries in Europe and beyond, and ‘even when Killing
behaviour is not universal, large numbers of cats inevitably kill large numbers
of wild animals’.?®* In Canada, predation by domestic cats (from feral to pet
cats) is ‘probably the largest human-related source of bird mortality’, with an
estimated 100-350 million birds killed annually.** In Australia, each year
domestic cats are estimated to kill an average 377 million birds*> and 649
million reptiles.?® Statistics are even worse for the USA, where massive
numbers of domestic cats annually end the lives of 95-299 million
amphibians, 258-822 million reptiles, 1.3-4.0 billion birds and 6.3-22.3
billion mammals.*” Also here, this makes cats the biggest cause of direct
anthropogenic mortality for birds and small mammals in the USA, bigger than
all other sources—eg poisons, pesticides, collisions with wind mills,
powerlines, buildings and vehicles—added together.?®

In the UK, during a five-month survey period, pet cats were estimated to have
brought home 57 million mammals, 27 million birds and 5 million reptiles and
amphibians—which implies that they killed several times these

numbers.®®> Another study, using data from bird ringing programmes in France
and Belgium to assess garden bird predation by domestic cats, reported such

predation as a leading cause of mortality, on a par with window collisions, and
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also that cat-caused mortality had increased by 50% from 2000 to 2015.% For
the Netherlands, a technical report produced a national estimate of 141
million animals killed by domestic cats on a yearly basis, with owned cats
responsible for nearly two-thirds.* In Finland, where fewer people and cats
live, a study estimated that over 1 million prey animals are taken by free-
ranging domestic cats per month, at least 144,000 of which are birds.*? Yet
another study focused on farm cats in Poland and estimated that these Kkill 136
million birds and 583 million mammals around Polish farms per year.*

Uncertainty remains concerning precise predation rates and numbers, and
concerning the precise magnitude of these impacts on the populations of prey
species, given inter alia the difficulty of determining when predation is
compensatory—ie cats Kkilling birds that would have died anyway—and when
it is additive.** Nonetheless, the preceding observations and the very numbers
involved patently suggest that such population-level impacts are common, and
not only on islands. Many such population impacts have indeed been
documented—not just for mammals and birds but also, for instance, for
lizards.** According to a recent review, there is ‘overwhelming evidence
demonstrating that cats affect mainland vertebrate populations’.*® At least 15
studies demonstrate domestic cat predation impacts on populations of
mainland vertebrates in Europe, North America, Australia and New

Zealand.*” A 1987 study of bird predation in an English village already
revealed that cats were responsible for at least 30% of house sparrow (Passer
domesticus) deaths.”® Some studies distinctly suggest that predation rates of
studied bird species at sites in the UK—eg Eurasian wrens (Troglodytes
troglodytes), dunnocks (Prunella modularis) and great tits (Parus major)—and in
the USA are so high that the populations in question have been converted into
‘sinks’, requiring continuous replenishment from areas with fewer cats in
order to persist.* Another study showed an inverse relationship between free-

ranging cat density and bird species richness in urban areas across the UK.>®
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2.2 Other Impacts: Disturbance, Competition, Disease,
Hybridisation

Whereas biodiversity impacts other than predation have been studied to a
lesser degree, they are not necessarily less influential. Prey species can be
indirectly affected by domestic cats through disturbance or fear effects.
Although such effects are harder to quantify than direct predation effects,
empirical studies involving several bird species—eg blackbirds (Turdus merula)
and barn swallows (Hirundo rustica)—have shown significant adverse impacts
of mere cat presence on feeding and defence behaviours, stress responses,
energy income and body condition, reproductive investment and output and
vulnerability to other predators.?* To illustrate, a study using taxidermied cat
models found that briefly confronting blackbirds with such a model near their
nest reduced subsequent feeding of the young by one-third, and notably
augmented the risk of subsequent nest raiding by corvids or other
predators.”? The available evidence indicates that fear effects can actually
exercise a greater influence on prey populations than predation itself.>® As one
study showed, even when urban songbird predation mortality from domestic
cats is no greater than 1%, fear effects from the same cats can still reduce bird
abundance by 95%.>*

Indirect impacts also result from domestic cats competing with native species
for the same food, space or shelter. Regarding food, for instance, all the billions
of prey animals consumed by domestic cats are not then available to native
avian, mammalian and reptilian predators.> To illustrate, a UK study revealed
an inverse correlation between outdoor cat abundance and the density of
wood mice (Apodemus sylvaticus), an all-round prey species sought after by
various native predator species.*®

The transmission of diseases is another way in which free-ranging domestic
cats can impact native fauna. Cat-transmitted diseases like toxoplasmaosis,
rabies and feline leukemia can be a significant cause of mortality for a range of
vertebrate species, from birds to the Iberian lynx (Lynx pardinus), and can even
affect marine mammals when persistent pathogens from cat faeces reach the
sea in run-off.>’
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A final way in which domestic cats can affect native biodiversity is
hybridisation, which can result when domestic cats mate with wildcats or
other wild cat species. In Europe, hybridisation with domestic cats poses a real
risk to wildcat conservation in areas where the latter’s densities are low, as
documented for Scotland®*® and Hungary.>®

Notably, different direct and indirect impacts from domestic cats often occur
simultaneously.®® For instance, domestic cats not only affect wildcats through
hybridisation but also through competition and disease, and many mammal
and bird species suffer the combined impacts of direct predation and indirect
fear effects.®

2.3 Preventing and Mitigating Impacts

A variety of lethal and non-lethal methods exist to remove feral and other free-
ranging cats from the landscape, such as shooting, poisoned baits and live
trapping. Feral cats have already been successfully eradicated from many
islands,®? often with notable results for native fauna.® Other measures that can
mitigate or remove some of the impacts of free-ranging domestic cats on
biodiversity include fencing, vaccination, neutering, equipping cats with anti-
predation devices, limiting pets’ outdoor hours, limiting the number of cats per
owner and cat-free zones.**

Most of these mitigation measures come with limitations, however. For
instance, using fences to keep cats out of sensitive natural areas or people’s
gardens, or inside their owners’ gardens, can have the undesirable side-effects
of blocking movement of native species too, and can be costly at large scales.
Other measures typically address just one or two of the cats’ impacts, and only
to a limited degree. Microchipping, neutering, vaccination and overall
regulation of cat breeding and ownership can help prevent establishment or
increase of stray and feral populations, but do not remove predation and fear
effects. Trap-neuter-release programmes for stray cats are subject to similar
limitations.® Likewise, curfews are at best a partial solution, and will
(dis)advantage different species groups depending on the time of day they are
applied.®®
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Anti-predation devices like bells, bibs and coloured or sonic collar-mounted
devices have been shown to reduce predation rates to different degrees, but
(1) none is fully effective in preventing all predation; (2) they are less effective
for fledgling birds; (3) fail to prevent predation of eggs and nestlings; (4)
increase fear effects sooner than decrease them; and (5) many owners are
unwilling to fit their pets with these devices in the first place.®’

[t appears, then, that domestic cats’ many and cumulative impacts on
European wildlife can be effectively prevented and addressed only by (1)
ensuring that owned cats are not allowed outdoors (except when leashed or in
cat-proof enclosures like ‘catios’); and by (2) removing stray and feral cats
from the landscape to the greatest extent possible.

3. DOMESTIC CATS AND THE NATURE DIRECTIVES

Many international legal instruments for biodiversity conservation require
their contracting parties to prevent or mitigate the adverse impacts of free-
ranging domestic cats on wildlife, particularly through obligations addressing
invasive alien species, protected areas and generic species protection.®® The

Nature Directives are no exception to this pattern.

3.1 General Obligations

A first provision of relevance is Article 22(b) of the Habitats Directive,
requiring EU Member States to ‘ensure that the deliberate introduction into
the wild of any species which is not native to their territory is regulated so as
not to prejudice ... the wild native fauna ... and, if they consider it necessary,

prohibit such introduction’.

Furthermore, Article 2 of the Birds Directive sets out a broad conservation
obligation for EU Member States regarding ‘all species of naturally occurring
birds in the wild state in the European territory of the Member

States’.®> Member States ‘shall take the requisite measures to maintain the
population’ of all these wild bird species ‘at a level which corresponds in

particular to ecological, scientific and cultural requirements, while taking
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account of economic and recreational requirements, or to adapt the population
of these species to that level’.” Despite the reference to cultural, economic and
recreational requirements, the phrasing and general scope of this obligation
make it a potentially demanding and far-reaching one.” It can clearly be
argued that Article 2 asks Member States to manage domestic cats where the
available scientific information indicates that they pose a threat to bird

populations, whether through predation, disease or otherwise.

3.2 Natura 2000

Another significant set of obligations involves the conservation of sites
forming part of the Natura 2000 protected area network, ie Special Protection
Areas established under the Birds Directive and Special Areas of Conservation
designated under the Habitats Directive. For each Natura 2000 site, Article 6 of
the Habitats Directive requires member state authorities to take ‘the necessary
conservation measures’ which ‘correspond to the ecological requirements’ of
the species and habitat types for which the site was designated, and also to
‘take appropriate steps to avoid’ any significant ‘disturbance’.”? The term
‘disturbance’ broadly covers adverse effects of events, activities or
processes—whether pre-existing or new—and is deemed ‘significant’ when,
for instance, such effects are ‘contributing to the long-term decline of the
population of the species on the site’.”? The Court of Justice of the EU (CJEU)
has clarified that the above requirements are obligations of result rather than
effort, meaning that Member States are required to do what it takes to
conserve or restore the species in question within the corresponding sites.” If
what it takes is controlling invasive alien predators, then that is what the
Directive requires, as illustrated by a 2007 case in which the Court highlighted
the duty of Ireland to address predation of sandwich terns (Thalasseus

sandvicensis) by non-native American minks (Neovison vison).”™

Article 6 of the Habitats Directive would thus clearly require Member States to
step in when predation or other impacts by free-ranging domestic cats
threaten the breeding success, or otherwise threaten the long-term prospects,
of birds or other animals for which Natura 2000 sites have been designated.

For example, a 2013 study estimated that a feral population of around 50
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domestic cats on the island of Schiermonnikoog in the Dutch Wadden Sea
consumes an estimated 6,000 birds a year, including a quarter of the island’s
total breeding population of small-size birds, alongside indirect food
competition effects on raptors and owls, and possible indirect impacts on
habitat quality through predation of rabbits.” To provide another clear
example, feral cats pose a threat to the endangered Zino’s petrel (Pterodroma
madeira) at its remaining breeding sites on Madeira,” which also have Natura
2000 status. Undoubtedly, therefore, EU law requires the Portuguese
authorities to keep up the present cat trapping programmes there or to

otherwise address the problem.

A propos, when removing stray and feral domestic cats in areas where wildcats
live, care should evidently be taken to avoid accidentally killing wildcats.
According to the Guidelines on the Conservation of the Wildcat adopted in
1992 by the Bern Convention’s Standing Committee, feral cats in such areas
should preferably be removed with live traps, and if shot then only by
‘specifically authorized personnel’.”

3.3 Species Protection

Of most interest for present purposes, however, are the strict protection
obligations laid down by the Birds Directive with regard to native birds, and
by the Habitats Directive with regard to non-avian species listed in its Annex
IV. The scope of application of these provisions extends beyond protected
areas to the broader landscape, as they apply anywhere the protected species

occur.

Article 5 of the Birds Directive requires Member States to ‘take the requisite
measures to establish a general system of protection for all species of birds’
that are native to the EU. Similarly, Article 12(1) of the Habitats Directive
requires Member States to ‘take the requisite measures to establish a system
of strict protection for the animal species listed in Annex IV(a) in their natural
range’. The hundreds of species listed in Annex IV include many which are

actually or potentially vulnerable to adverse impacts by domestic cats,
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including rodents, shrews, bats, carnivores, lizards, snakes, frogs, beetles,

butterflies and dragonflies.

Notably, the CJEU has repeatedly held that Article 12 requires the adoption of
‘coherent and coordinated measures of a preventive nature’ and the
implementation of ‘concrete and specific protection measures’ for each Annex
IV species.” Recently, the Court affirmed that Article 5 of the Birds Directive
likewise requires the taking of ‘concrete and specific protection measures’ for
birds.2 In both cases, meeting these requirements would evidently entail
taking measures to deal with threats posed by domestic cats where they arise.
To illustrate, the wildcat is listed in Annex IV, and addressing the various
aforementioned threats posed to their conservation by free-ranging domestic
cats would thus appear mandatory.® Another potentially relevant provision is
Habitats Directive Article 12(4), according to which Member States ‘shall
establish a system to monitor the incidental capture and killing of the animal
species listed in Annex IV(a)’ and, in light of this information, ‘take further
research or conservation measures as required to ensure that incidental
capture and killing does not have a significant negative impact on the species

concerned’.

A core feature of the system of protection required by either directive is a set
of prohibitions. For all bird species naturally occurring in the wild in the EU,

Article 5 of the Birds Directive requires Member States to prohibit inter alia:

a. ‘deliberate killing or capture by any method’

b. ‘deliberate destruction of, or damage to, their nest and eggs or removal
of their nest’;

c. ‘taking their eggs in the wild’; and

d. ‘deliberate disturbance of these birds particularly during the period of
breeding and rearing, in so far as disturbance would be significant

having regard to the objectives of this Directive’.

Member States may authorise exceptions from these prohibitions for a limited
number of reasons only, and on condition that there is ‘no other satisfactory
solution’.® Eligible reasons include: public health and safety; air safety;
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prevention of serious damage to crops, livestock, forests, fisheries and water;
the protection of flora and fauna; research, reintroduction and related
breeding; and ‘to permit, under strictly supervised conditions and on a
selective basis, the capture, keeping or other judicious use of certain birds in
small numbers’.® In addition, for any exception, Member States must

specify inter alia the species involved, the ‘means, arrangements or methods
authorized for capture or killing’, and ‘the controls which will be carried
out’.® For species from Annex IV of the Habitats Directive, the latter’s Article

12(1) requires Member States to prohibit:

a. ‘all forms of deliberate capture or killing’;

b. ‘deliberate disturbance of these species, particularly during the period
of breeding, rearing, hibernation and migration’;

c. ‘deliberate destruction or taking of eggs from the wild’; and

d. ‘deterioration or destruction of breeding sites or resting places’.

Again, exceptions may be allowed only under strict circumstances, broadly
comparable to those which apply under the Birds Directive.®

The phrasing of Article 5 of the Birds Directive and Article 12(1) of the
Habitats Directive makes clear that the required prohibitions apply with
regard to each individual animal or egg of the protected species, and each
individual action of (deliberately) killing, capturing, taking or disturbing one—
with the sole exception of disturbance under the Birds Directive, which is to be
prohibited only to the extent that it is ‘significant’ in light of the overarching
goal of bird conservation. (Incidentally, in light of the research reviewed
above, it is not inconceivable for cat-caused disturbance to cross this
threshold.) The conservation status and population trend of the impacted
species involved and the relative impact thereon of killing an individual
specimen can be of relevance when determining the scope for particular
exceptions, but these considerations are irrelevant to the applicability of the
prohibitions themselves—again with the sole exception of disturbance of
birds.
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Moreover, the CJEU has clarified that Member States must not only prohibit
the Kkilling, capturing, disturbing and other indicated acts regarding the species
concerned, but also take all measures necessary to ensure that these
prohibitions are not violated in practice. The landmark decision in this regard
concerned loggerhead sea turtles (Caretta caretta) in Greece.®® Although the
Greek authorities had forbidden disturbing activities such as the use of
mopeds on breeding beaches of this Annex IV species, and the use of boats in
nearby waters, these prohibitions were inadequately enforced. The very
presence of mopeds on the beach and boats in the designated water area were
taken by the CJEU to constitute violations of the obligations of Greece under
Article 12, especially as ‘the acts were not isolated occurrences’.®’ Practical
difficulties of supervision and enforcement, raised in defence by the Greek
authorities—which asserted, for example, that nocturnal supervision was
‘particularly difficult to ensure owing to the length of the beach, the high
number of access points and the low number of supervisors’®®*—did nothing to

sway the Court’s conclusion.

Likewise, in 2011 the CJEU ruled that France had violated its obligations under
Article 12 by failing to take measures enabling the ‘effective avoidance’ of the
deterioration and destruction of the breeding sites of European hamsters
(Cricetus cricetus) in agricultural areas.®’ In the same vein, in 2012 the CJEU held
that Cyprus had breached EU law by tolerating the organisation of moto-cross
racing and other activities in the habitat of Cypriot grass snakes (Natrix natrix
cypriaica), another Annex IV (sub)species.”® Again, the judgment underlined
that Article 12 requires ‘the effective avoidance of all forms of deliberate capture
or killing ..., deliberate disturbance ..., deliberate destruction or taking of eggs
from the wild as well as deterioration or destruction of breeding sites or
resting places’.®! The Court reinforced this conclusion when it revisited the
Greek turtle issue in a 2016 judgment.?? Finally, in a recent judgment on tree
felling in the Polish Bialowieza forest, the Court confirmed that Article 5 of the
Birds Directive requires the implementation, ‘in the same manner as provided
for by Article 12 of the Habitats Directive, of concrete and specific protection
measures that must enable it to be ensured’ that the prohibitions involved ‘are
actually complied with’.%3
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In light of all this, a key question for present purposes is whether and to what
degree the act of allowing one or more domestic cats to roam free can come
within the scope of the above prohibitions. Insofar as it does, letting cats roam
outdoors must be forbidden and effectively prevented by EU Member States.
Insofar as it does not, Member States still have the obligation under Article
12(4) of the Habitats Directive to systematically monitor ‘incidental capture
and killing’ of Annex IV animals by domestic cats, and to take the necessary
measures to ensure that such killing does ‘not have a significant negative

impact on the species concerned’.

3.4 Interpreting ‘Deliberate’

The answer to the above question largely turns on the interpretation of the
term ‘deliberate’. This is a question of huge practical significance. Member
State authorities and many other stakeholders have favoured a narrow
interpretation limiting the term’s remit to actions where it is an agent’s

actual intent to Kill, capture or disturb protected animals or destroy their eggs.
This would exclude many activities—such as mining and construction, but also
many routine operations in agriculture, forestry and fisheries—from the scope
of the strict protection regime, and in terms of its enforcement ‘it would be
hard to prove such explicit intent’.>* However, in contrast with this ‘eagerness
at Member States’ level to apply the aforementioned prohibitions in the most
pragmatic way possible’,* the case law of the CJEU—which has the final say in
EU law interpretation—is driven largely by the need to ensure an effective
application of EU legislation, in light of its objectives.

Regarding the Court’s interpretation of ‘deliberate’ in the present context,
important clues already follow from the above discussion of case law. In the
Cyprus case, the organisers and participants of moto-cross racing presumably
did what they did because they liked moto-cross, not because they intended to
disturb or kill Cypriot grass snakes. Still, their activities qualified

as deliberate disturbance or Kkilling in the sense of Article 12 of the Habitats
Directive, and the authorities should therefore have prohibited and effectively
prevented them from happening.?® The same is true of the people riding the

mopeds and piloting the boats on and near the loggerhead turtle beaches, and
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yet Article 12 required the Greek authorities to prohibit and prevent these
acts.”” Significantly, in both cases, it is the apparent potential for disturbance or
killing which triggers the application of Article 12, the application of which is
therefore not limited to instances where it is certain that one or more turtles or

snakes will be actually affected.

According to CJEU Advocate-General (AG) Kokott, the Court in the turtle
judgment seems to interpret the term ‘deliberate’ in the sense of ‘conscious
acceptance of consequences’.®® This interpretation was expressly confirmed by
the Court itself in 2006, in a case concerning the alleged risk of otters (Lutra
lutra, listed in Annex IV) ending up as bycatch in stopped snares set for foxes
(Vulpes vulpes, not listed) on particular hunting grounds in Spain.* In the words
of the Court, the condition as to ‘deliberate’ capture or Kkilling in terms of
Article 12 is met if the act’s author intended this result ‘or, at the very least,
accepted the possibility of such capture or killing’.*® In this case, however, as
there was no proof of otter presence in the hunting area involved, it could not
be established that ‘by issuing the contested permit for fox hunting the
Spanish authorities knew that they risked endangering otters’.’** In addition,
the AG in her opinion had observed that otters were unlikely to be trapped in
the land-based fox snares even if present. In 2007 the CJEU again applied a
broad understanding of the term ‘deliberate’ by ruling that the use of
explosives to construct a submarine pipeline in Irish waters amounted to
‘deliberate disturbance’ of Annex IV cetaceans.*® Lastly, in its 2016 Greek
turtle judgment, the Court found that because those responsible for various
disturbances—including construction of houses and roads, the operation of
bars on nesting beaches and wild camping in the vicinity—‘at least accepted
the possibility of the Caretta caretta sea turtle being disturbed during the
breeding period, the condition as to deliberate action in Article 12(1)(b) of
Directive 92 /43 is met’.2**

To summarise, the fact that any capture, killing, disturbance or egg destruction
is the unintended result of the pursuit of other purposes clearly does not
preclude it from being ‘deliberate’ in terms of Article 12 of the Habitats
Directive.!*® The Greek turtle and Spanish otter cases in particular do indicate a
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requirement of awareness, in the sense that an action apparently qualifies as
‘deliberate’ under Article 12 only insofar as its agent knew—or at the very
least should have known—that the action could result in the killing or
disturbance of strictly protected animals.2%

Based on this case law, the European Commission, in a 2007 (non-binding)
guidance document on the Habitats Directive’s strict protection regime,
concluded that ‘not only a person who fully intends to capture or kill a
specimen of an animal commits an offence’ but that ‘an offence is also
committed by a person who might not intend to capture or Kill a specimen but
is sufficiently informed and aware of the consequences his action will most
likely have and nevertheless performs the action, leading to the capturing or
killing of specimens’.*’ Thus, the prohibitions of Article 12 are breached when
the killing, capture or disturbance of protected animals occurs as an
‘unwanted but accepted side-effect’'®® of someone’s actions. An apparent
example is the bycatch of harbour porpoises (Phocoena phocoena) and other
Annex IV cetaceans in fisheries ‘where the possibility of capturing or killing
cetaceans in the course of fishing is possible and “accepted” as a potential

outcome’ %

[t appears safe to conclude that the interpretation of ‘deliberate’ in Article 5 of
the Birds Directive should occur along similar lines, given the very similar
phrasing of the strict protection obligations in the Habitats and Birds
Directives, and given the very similar approach taken to their interpretation
by the CJEU in its jurisprudence. A 1987 judgment on the Birds Directive also
points in this direction.**® As AG Kokott recaps the Court’s statements in that
case, ‘the intention to use land, for example for agricultural purposes, does not
preclude the simultaneous deliberate killing or capture of birds, the deliberate
destruction of, or damage to, their nests and eggs and their deliberate
disturbance, within the meaning of Article 5 of the Wild Birds Directive’.}*t

For instance, depending on the circumstances, the mowing of meadows with
breeding black-tailed godwits (Limosa limosa) or northern lapwings (Vanellus
vanellus) may well qualify as producing ‘unwanted but accepted side-effects’ at
odds with Article 5 of the Birds Directive,**2 and the same applies to suction
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harvesting of olives at night, given the ‘bycatch’ of roosting
songbirds.!:2 Further examples include the foreseeable Killing and disturbance
of birds through logging operations in the breeding season;!* and the

operation of wind turbines associated with likely bird collisions.}*

3.5 A Duty to Prohibit and Prevent the Free Roaming of
Cats

Applying this to cats, we are now in a position to answer the questions: (1)
whether allowing domestic cats to roam free can come within the scope of the
various prohibitions and, if so; (2) when it actually does. The answer to the
first question is clearly affirmative, especially given the broad interpretation of
the term ‘deliberate’. In most cases, a person’s purpose in letting a cat wander
outdoors will not be the killing or disturbance of protected wildlife, but the
perceived well-being of the cat itself, or the cat’s ability to kill (unprotected)
rodents or the convenience of having a pet that largely looks after itself. The
cat’s impact on protected wildlife will usually be an ‘unwanted but accepted

side-effect’.

The answer to the second question depends on the presence of species that
are covered by the Nature Directives’ strict protection regimes and are liable
to being captured, killed, disturbed or having their eggs taken by cats. To give
one example, dormice (Gliridae), most of which are listed in Annex IV of the
Habitats Directive, are distinctly prone to predation by domestic cats.} It
appears, then, that allowing one’s cat to wander free in these species’ habitat
within the EU would equal ‘accepting the possibility’ of dormouse Kkilling, to
use the CJEU’s terminology—and would thus amount to ‘deliberate killing’
which the Member State in question is bound to prohibit and actually prevent
as a matter of EU law. The same applies with regard to all other Annex IV

species vulnerable to domestic cats’ impacts.

It also applies to ‘all species of naturally occurring birds in the wild state in the
European territory of the Member States’.**’ This is of tremendous practical
significance, given the occurrence of native birds across the entire surface of

the EU. It is common knowledge that domestic cats—whether in natural areas,
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around farms or in residential areas—hunt birds. Moreover, as discussed
above, there is a significant body of scientific evidence documenting the
various impacts of cats on birds, including predation of adults, fledglings,
nestlings and eggs and disturbance. As also discussed above, mitigation
measures like cat bells and anti-predation collars may reduce the risks to adult
birds but do not eliminate them, and do little or nothing to prevent predation
of young birds and eggs—and they evidently do not prevent disturbance
either. It will also be recalled that the prohibitions of killing, capturing and
taking of eggs in Article 5 of the Birds Directive apply regarding every
individual bird of every species, whether common or rare, and regardless of

the relative importance of predation by cats on the species’ overall prospects.

As noted above, not all free-roaming pet cats are active hunters. One may ask
whether this has any influence on the far-reaching conclusion to which this
analysis appears to be leading. When looking at the prohibitions of killing and
capturing, in theory, Member States are not held to prohibit and prevent the
free roaming of cats that are proven to be consistent non-hunters of wildlife.
In practice, however, several obstacles arise which point in a different
direction. Enforcement difficulties are not the least of these. For instance,
effectively enforcing a partial ban presupposes the ability of law enforcement
authorities to readily distinguish between ‘hunting’ and ‘non-hunting’ cats.
Another hurdle is the conundrum of having to verify for each cat whether it
hunts in the first place, without initially giving it the opportunity to do so—the
latter being a prohibited act, as just established. An added complication is that
the hunting behaviour of a single cat may change over the course of its
lifetime, and may also vary with changing locations and times of year. For
these reasons alone, opting for a partial ban on the free roaming of domestic
cats would appear to make it nigh impossible for Member States to meet their
obligation of effectively preventing the deliberate killing of protected wildlife.
Additional complications follow from the prohibition of disturbing protected
animals. As mentioned before, domestic cats cause disturbance effects by their

mere presence, even if they never hunt.



Moreover, given the manifest weight of the available evidence, any remaining
uncertainties regarding exact predation rates or other details of cats’ impacts
may not be used as a reason to postpone effective measures, in accordance
with the precautionary principle, which is codified inter alia in the 2007 Treaty
on the Functioning of the European Union (TFEU),**¢ and in light of which the
Nature Directives must be interpreted and applied.*? This is in line with the
approach of the CBD COP, which has determined that ‘[1]ack of scientific
certainty about the various implications’ of an invasive alien species for
biodiversity ‘should not be used as a reason for postponing or failing to take
appropriate eradication, containment and control measures’.*2

In light of the state of the science and the state of the law, therefore, the
conclusion must be that in principle, all EU Member States are presently
legally required to ensure that letting cats roam free outdoors is

forbidden and effectively prevented. Consequently, Member State authorities
must make it clear to the public at large that allowing cats to roam free is
forbidden—either by informing the public that such behaviour is covered by
existing prohibitions under domestic nature conservation legislation, or by
adopting additional legislation which explicitly prohibits permitting cats to
roam free. Most importantly, Member States must effectively enforce these
prohibitions.

[t should be noted, furthermore, that the exception possibilities in Article 9 of
the Birds Directive (like those in Habitats Directive Article 16, for that matter)
offer little or no scope for derogating from the required prohibitions. It is
difficult to imagine circumstances in which it could be proven that the free
roaming of certain cats is necessary for reasons of ‘public health and safety’,
‘air safety’, the ‘protection of flora and fauna’ or for the purposes of ‘research
and teaching, of re-population, of re-introduction and for the breeding
necessary for these purposes’.*? [t is also unlikely that derogations can be
justified ‘to permit, under strictly supervised conditions and on a selective
basis, the capture, keeping or other judicious use of certain birds in small
numbers’, especially given the restrictive interpretation given to this clause in
the case law of the CJEU.X2 Even if the free roaming of domestic cats could be
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considered a traditional practice, akin to bird hunting customs in various parts
of Europe, it is an obvious problem that the hunting behaviour of cats is
typically non-selective.!?® The only conceivable reason mentioned in Article 9
is ‘to prevent serious damage to crops’. Exceptions for any cats other than
farm cats needed for ‘pest control’ thus appear to be ruled out from the start.
Member State authorities wishing to issue a derogation must, furthermore,
furnish proof that authorising a certain farmer to have a certain number of
free-roaming cats is necessary to prevent ‘serious’ crop damage by small
rodents (the capacity of cats to suppress numbers of larger rats is limited!*)
and, in particular, that there is ‘no other satisfactory solution’ to achieve such
damage prevention. Perhaps an even more considerable obstacle is that
Article 9 only allows for prior authorisations

for specific and controlled exceptions (Article 9(2)). According to the Court, these
conditions laid down by Article 9(2) are intended to ‘limit derogations to what
is strictly necessary’ by ensuring that they are ‘applied appropriately in order
to deal with precise requirements and specific situations’.*?> Again, it is
problematic in this regard that it is next to impossible to predict with any
precision the species and number of birds that a given cat or number of cats

will kill in a given period.

In any event, from the EU law perspective it is ultimately the result that
counts, and our analysis appears to indicate that the required result in all
countries of the EU is, in principle, a landscape without free-ranging domestic
cats.

4, IMPLEMENTATION IN ARREARS

This is, of course, not what we see. While cat control efforts are being pursued
in various places, in many others feral and stray cat populations are largely
tolerated. Moreover, to our knowledge, at present not a single Member State
effectively prevents cat owners from letting their pets roam outdoors—
despite the apparently inescapable conclusion, drawn above, that EU nature

conservation law requires Member States to do so.


javascript:;
javascript:;
javascript:;

There are many other instances of Member States insufficiently complying
with their obligations under the Nature Directives,}* as witnessed inter alia by
the significant amount of infringement proceedings against Member States
over such non-compliance. Often, the existence of an apparent situation of
non-compliance with EU law can be explained by one or several of the
following factors: (1) interpretive disagreement on the precise requirements
of the law regarding a particular issue; (2) insufficient awareness amongst
authorities and other stakeholders of those requirements, also in cases where
they are unambiguous; (3) a sense that meeting the requirements is practically
unfeasible, disproportionately costly, otherwise unreasonable (for instance
with a view to an illegal practice’s significant benefits or perceived
harmlessness) or at odds with other legal obligations; and/or (4) political
inconvenience, as in a reluctance to curb an illegal practice that is very

popular.

Insofar as the first two play a role in the current context—ie interpretive
ambiguity and lack of awareness as to what the Nature Directives require
regarding domestic cats—it is hoped that the present article can help to
remedy these factors to some extent.

Regarding the third, various treaty obligations of relevance to domestic cat
management expressly allow a role for considerations of feasibility in their
application.?*’ As shown above, however, there seems to be little scope for
Member States to take such considerations into account when applying the
aforementioned obligations under the Nature Directives. This applies to many
issues besides domestic cats. For instance, the conclusion that ‘Article 12(1) of
the Habitats Directive prohibits fishing where cetacean by-catch is a
recognised possibility’’2® may pose practical difficulties from a fisheries
perspective, but is not for that reason somehow escapable, and the same
appears true for nocturnal suction harvesting of olives and, depending on the
circumstances, for other previously mentioned activities. At any rate,
methodological advances are enabling feral cat eradication at ever larger
scales.?” And even if the financial cost of eradication operations can be

substantial,®*® their benefits ‘accumulate in perpetuity’ as long as re-


javascript:;
javascript:;
javascript:;
javascript:;
javascript:;

establishment of feral cat populations is prevented.**! Prohibiting cat owners
from allowing their pets to roam free outdoors without supervision requires
an act of domestic legislation, and/or a public information campaign regarding
the scope of legislation. As with similar prohibitions of previously entrenched
behaviour (for instance smoking in public places), the effective enforcement of
this ban will carry a certain price tag, especially in the first period after
enactment. Generally, however, it should be noted that addressing free-
ranging domestic cats is comparatively easy and cheap when compared to
other drivers of biodiversity loss, such as mainstream unsustainable
agriculture, logging, fisheries and mining practices or climate change.**

Regarding the perceived interests of domestic cats themselves, even if there
were scope for bringing such considerations into the equation when
implementing EU nature conservation law, it is hard to see on what objective
grounds the interests of domestic cats should trump the interests of the wild
animals impacted by them—with the ‘massive Kkilling and crippling of native
wildlife’*** by cats raising this question both at the level of individual animals
and that of populations and species.’** Besides, it is less than clear that
allowing cats to roam outdoors is in their best interest in the first place, given
the considerable risks of being run over in traffic, contracting diseases and
other outdoor dangers.'*

Regarding the interests of cat owners and other people who are in favour of
letting cats roam free, it is likewise unclear on what grounds these private
interests should outweigh the core public interest of biodiversity
conservation—and, incidentally, of public health***—or the private interests of
those who wish to safeguard their properties and surroundings from the
nuisance and health hazards posed by cats, and prefer not to witness any
further death, suffering and stress caused by cats to other animals.*’

These conclusions might be different if, for instance, it could be convincingly
shown that as a matter of EU law pet cats occupy a legally privileged position
compared to the species covered by the Nature Directives. One avenue to

substantiate such an argument might be to conceptualise pets as propretized

extensions of their human keepers. Restrictions on the enjoyment of pet cats
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then might engage human rights protected by the EU Charter of Fundamental
Rights,® with the right to property (Article 17) and the right to private and
family life (Article 7) in particular inviting closer scrutiny. It is not hard to see,
however, why such arguments should ultimately fail. Regarding Article 17, the
notion that the enjoyment of cats as property is adversely affected by rules
that implore owners at all times to secure full control over their property is in
itself counter-intuitive and problematic. Yet, even if one insists that part of the
enjoyment resides in the low-maintenance nature of cats that come and go,
then surely restrictions to that aspect of cats as pets are justified by the public
interest, proportional and, as shown above, required by law.*> Arguments
premised on Article 7 are more tenuous still, first because it is far from clear
that the CJEU will be inclined to extend the scope of that provision to

pets,**® and secondly because obligations to keep cats indoors actually have the
effect of strengthening the relationship between cats and their owners.
Needless to say, even if Article 7 were to apply, any restrictions would again be

in the public interest, proportional and required by law, and hence legitimate.

If domestic cats thus do not enjoy a privileged legal status by virtue of their
kinship to humans, perhaps they have nonetheless been afforded a special
legal status in their own right? The following provision in the TFEU may be
thought prima facie to sustain such an argument: ‘In formulating and
implementing the Union's agriculture, fisheries, transport, internal market,
research and technological development and space policies, the Union and the
Member States shall, since animals are sentient beings, pay full regard to the
welfare requirements of animals, while respecting the legislative or
administrative provisions and customs of the Member States relating in
particular to religious rites, cultural traditions and regional

heritage.”**! Leaving aside potentially important differences between the
notions of ‘animal welfare’ and ‘animal rights’,**? and if one also chooses to
ignore scientific opinion to the contrary by persisting that as a matter of
animal welfare pet cats should be allowed to roam, the ‘personal’ (material?)
scope of the TFEU provision would seem to be confined to agricultural animals
(livestock and fish) and test animals. If, on the other hand, the CJEU were to

find that its scope extends to all sentient animals, including pets and wildlife,


javascript:;
javascript:;
javascript:;
javascript:;
javascript:;

then this quite arguably only adds legal pedigree to measures aimed to protect

wildlife by restricting the outdoor movement and incidence of pet cats.

Finally, mention must be made of the European Convention on the Protection
of Pet Animals**® (Pet Convention), to which the EU is not a party but the vast
majority of EU Member States is. The Convention contains both general
standards pertaining to the keeping of pets,*** as well as provisions regarding
measures aimed at problems caused by stray animals.}* The former inter

alia require pet keepers to take the ‘ethological needs’ of their pets into
account, which includes providing them with ‘adequate opportunities for
exercise’.**® These provisions obviously must be understood in light of the
treaty’s overarching aims. Of key importance in that regard is the preambular
recital stipulating that the Convention (also) seeks to address ‘the risks which
are inherent in pet animal overpopulation for hygiene, health and safety of
man and of other animals’.**’ In any event, the express statement that
‘[n]othing in this Convention shall affect the implementation of other
instruments for the protection of animals or for the conservation of threatened
wild species’** entails that the obligations flowing from the EU Nature
Directives remain unaffected by the Pet Convention. Moreover, the
Convention’s operational provisions apparently serve to support EU Member
States’ obligation to prohibit owners from allowing their pet cats to roam free,
by inter alia requiring that any person keeping a pet must ‘take all reasonable
measures to prevent its escape’.**? In other words, the ‘adequate opportunities
for exercise’ of pet cats should be offered indoors, on a leash, or within cat-

proof enclosures.

Needless to say, nothing in the above precludes Member State authorities,
when choosing amongst various effective methods to implement their EU
nature conservation obligations regarding cats, to opt for the method that is

most considerate of the cats’ welfare.

That leaves the fourth of the aforementioned factors. Even in cases where it is
very obvious that limiting the freedom of certain members of society to do as
they wish would be in the interest of society at large, and even where the law

requires it, administrators and legislators can be reluctant to do so when those
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affected are somehow politically influential. Cat owners and cat interest
groups are a case in point, and in various countries domestic cat management
has become a contentious issue, with some opponents of restricting pet cats’
freedom and removing stray and feral populations resorting to disinformation
campaigns*° or even threats of violence against scientists and
policymakers.’** Again, Forbush’s century-old book tells us that such

controversy is not a new phenomenon:

Questions regarding the value or inutility of the domestic cat, and problems
connected with limiting its more or less unwelcome outdoor activities, are
causing much dissension. The discussion has reached an acute stage. Medical
men, game protectors and bird lovers call on legislators to enact restrictive
laws. Then ardent cat lovers rouse themselves for combat. In the excitement of
partisanship many loose and ill-considered statements are made.**?

Thus, we speculate that the reluctance of EU Member State authorities to
effectively address the domestic cat problem, or even to flag it as a problem,
may be driven at least partly by the expected unpopularity of such actions in
some sectors of society.’* Insofar as this is the case, this would offer

an explanation, but not a viable justification for non-compliance with EU law.2>*

Whichever way, this is an area where an implementation catch-up effort is
visibly in order, given the significant gap between what EU nature
conservation law requires of Member States regarding free-ranging cats and
what Member States are doing—or rather failing to do. It is instructive to view
the cat issue in light of the outcomes of the Nature Directives’ recent ‘fitness
check’, which concluded that ‘the Nature Directives are fit for purpose but fully
achieving their objectives and realizing their full potential will depend on
substantial improvement in their implementation’.*>> Addressing free-ranging
domestic cats appears to be an area where relatively big gains in this regard

can be achieved through relatively modest efforts.


javascript:;
javascript:;
javascript:;
javascript:;
javascript:;
javascript:;

5. CONCLUSION

It is well recognised that biodiversity loss is one of the most urgent
contemporary crises, in Europe as much as globally.2*® [t is also well
established that free-ranging domestic cats pose a significant threat to
European biodiversity. Furthermore, addressing this threat is comparatively
easy and cheap when compared to addressing other drivers of biodiversity
loss, and even seems to align with cats’ own interests, given the dangers of
outdoor living. Last but not least, the above analysis of the Nature Directives in
light of current scientific knowledge shows that effectively addressing this
threat is also required of Member States by EU nature conservation law. Stray
and feral cats are to be removed or controlled when they pose a threat to
protected species and/or sites. Regarding pet and farm cats, the Nature
Directives require EU Member States to ensure that letting them roam free is
forbidden and effectively prevented.
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